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DEVELOPMENT APPROVAL — 94 KITCHENER ROAD, ALFRED COVE 

Grievance 

MR M.H. TAYLOR (Bateman) [9.54 am]: My grievance is to the Minister for Planning. Unfortunately, in 
raising this grievance I will be relying heavily on my notes, given that there is much content and many specific 
details. My grievance relates to approval being granted to a development at 94 Kitchener Road, Alfred Cove. I 
have just tabled a petition from an impressive 3 671 signatories in support of this grievance. 

In March 2011, the City of Melville received an application to change the R-coding of this lot from R20 to R60–
R80. I believe this was unanimously rejected by the council of the City of Melville. In May 2012, the council 
supported an amendment to R40, citing that the proposed medium-density coding was consistent with the 
principles of “Directions 2031 and Beyond”. No objections were received during the advertising period. The 
surrounding area is zoned R20, with traditional single-storey and two-storey spaced dwellings, and the lot is 
nowhere near an activity centre or public transport. 

In February 2013, the City of Melville sought public comment on a proposed 90-dwelling, four-storey residential 
apartment complex development at 94 Kitchener Road. Features in excess of the planning guidelines included a 
plot ratio of 1.3 instead of the maximum allowable 0.6; a building height of 12.6 metres instead of the maximum 
allowable nine metres; and overshadowing in excess of 25 per cent of adjoining property and up to 50 per cent of 
its outdoor living area. Sixty-four submissions were received, and a petition signed by 480 residents was 
presented to City of Melville, objecting to the proposal based on the large number of units and associated traffic 
and amenity concerns; excessive height; and the proposed development being out of character with the local 
community.  

After the first phase of public consultation, the City of Melville engaged Mackay Urban Design to provide 
independent advice on the development application. The city reviewed the advice and noted that it was 
consistent with many of the issues identified in the city’s own architectural and urban design advisory panel 
preliminary assessment and with the concerns raised during the first phase of the public consultation process. 
The city then communicated this independent urban design advice to the applicant. The developer amended its 
proposal and submitted broadly consistent amended plans. The planned number of apartments was reduced 
slightly from 90 to 87. Normal planning for a 6 000–square metre R40 site would allow for 24 or 25 dwellings. 
This proposal has been approved at three and a half times that number! 

In July 2013, the City of Melville opened a second public consultation period based on the amended application. 
Fifty-one submissions were received, plus a petition signed by 531 residents was presented to City of Melville, 
objecting to the proposal based on excessive plot ratio and height; density; traffic and parking; overshadowing; 
privacy; and noise. The city sought an independent peer review of the development application during the 
assessment process due to its complexity. The developer was advised of the peer review during the assessment 
process. The findings of this review were incorporated into the first responsible authority report. A key comment 
in this report was that by zoning the land at 94 Kitchener Road as R40, the city did not expect that the 
development would be the same as that in the surrounding area; however, the intent of the City of Melville 
community planning scheme 5 and the R-codes is that there will be compatibility between adjoining but 
differently coded areas. 

In September 2013, the joint development assessment panel unanimously refused planning approval for the 
developer’s application. The reasons given for refusal were that the proposed development is not considered to 
fully satisfy the requirements of clause 4.2(d)(i) and 4.2(d)(ii), and is not considered to satisfy the requirements 
of clause 7.8, of community planning scheme 5; and the proposed development is not considered to satisfy the 
design principles of clause 6.1.1, and is not considered to fully satisfy the design principles of clause 6.1.2, of the 
residential design codes, or R-codes. Clause 6.1.1 provides that development of the building must be at a bulk 
and scale indicated in the local planning framework and be consistent with the existing or desired future built 
form of the locality; and clause 6.1.2 provides that building height must create no adverse impact on the amenity 
of adjoining properties or the streetscape. 

Following the JDAP refusal, the developer appealed to the State Administrative Tribunal. Mediation sessions 
were then held between representatives of JDAP, the city and the developer. As a result of these mediation 
sessions, revised plans were submitted by the developer to SAT, and SAT invited JDAP to reconsider its 
previous decision. The subsequent responsible authority report from the City of Melville, handed down in 
February this year, recommended that JDAP again refuse the application, noting that the revised proposal is 
considered to satisfy all of the relevant provisions contained in CPS 5 and part 6 of the R-codes, with the 
exception of building height, because the proposal is up to 11.1 metres, which exceeds the maximum allowable 
nine metres; and the plot ration is 1.36, which greatly exceeds the normal 0.6. That is 8 235 square metres of 
density, when only 3 631 square metres is allowed. 
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On 10 March 2014, JDAP reconsidered the proposal and approved development application 4.1, stating that the 
applicant had met the requirements for design changes to the proposal that were sought in the responsible 
authority report. This is simply not true. How could JDAP approve an amended proposal, which the City of 
Melville’s RAR had recommended be rejected both times, that maintains a significantly excessive height and has 
actually increased the plot ratio to more than double the allowable density under the R-codes? 

Minister, I have worked in planning as a development consultant for 10 years and never would we approve R100 
surrounded by R20, as JDAP and SAT have approved in this case. I am certain the members of JDAP and SAT 
would not accept this proposal if it was next door to their R20 family home. 

A representative of the local residents’ group sought to appeal the decision to SAT. Initially a meeting was 
arranged. However, the day before the meeting, the representative was advised that the meeting had been 
“vacated” and would no longer go ahead. 

Does the minister agree with me, the City of Melville and more than 3 670 petitioners that this current proposal 
should never have been approved; and, if the minister does agree, what can be done to reverse the approval and 
ensure that the universally agreed R40 zoning, or a slight variation, is adhered to by the developer, JDAP and 
SAT? Can the minister please clarify the function and purpose of the JDAP process and why JDAP has such 
comprehensive discretionary powers as to be authorised to override good planning and approve R100 on an R40 
site? Can the minister please clarify the role of SAT in this process and how it was able to resolve that all 
relevant parties were in agreement, when the local government and local community were so clearly not in 
agreement? Given that JDAP and SAT chose to represent only the developer’s best interests in this process and 
got the decision so wrong, what will the minister and the state government do to restore faith and integrity in this 
aspect of our planning system? 

MR J.H.D. DAY (Kalamunda — Minister for Planning) [9.59 am]: I acknowledge the role of the member for 
Bateman in representing the concerns of his constituents as they have been expressed to him and I thank him for 
giving me advance notice of the details of this issue. He asked me to clarify the role of development assessment 
panels. The panels were established about three years ago through changes to the Planning and Development Act 
to provide independent planning approval bodies, with each panel consisting of five members, three being 
specialist members generally with planning or architectural professional backgrounds and two local government 
councillors. Without going through all the details, any project above $7 million in value is required to be referred 
to a development assessment panel. The panels make the decisions as though they are the responsible authority 
under the relevant local and region planning scheme, and, therefore, make decisions in accordance with the 
provisions of the local planning scheme and the residential design codes having regard to the local planning 
policy. That takes the place of not only the local council but also the WA Planning Commission in making 
decisions when the Planning Commission might be involved. It is important to understand that if applicants are 
refused approval or given approval with conditions they do not agree with, they are able to appeal for a review to 
the State Administrative Tribunal. That is no different from what happens if a council makes the decision. In this 
case, if the council had made a decision to refuse the application, the applicants would have been able to go to 
SAT in the same way. I cannot really speculate, but it is quite likely there may well have been the same outcome. 
That is hypothetical, of course.  

The submissions received during the community consultation phase primarily identify concerns relating to the 
plot height ratio and setbacks and the resulting impacts of bulk and scale on the adjoining lower density 
residential properties. The City of Melville’s community planning scheme 5 and the WA Planning Commission’s 
“State Planning Policy 3.1 Residential Design Codes” identify design principles for height plot ratio and 
boundary setbacks. The development assessment panel determined that the amended plans prepared as a result of 
SAT mediation satisfied the design principles of the R-codes with those issues. The DAP initially made the 
decision to reject the application. The applicants exercised their rights for appeal for a review to SAT. A 
mediation process is established under the auspices of SAT and if agreement can be reached by both sides—so 
the applicants on the one hand and the development assessment panel on the other—it can go back to DAP to 
further consider the issue and endorse the outcome of the mediation process following changes made and agreed 
to as a result of the mediation process. In the mediation process a number of issues relating to the noncompliant 
aspects of the development proposal would have been discussed, and this resulted in revised plans being 
prepared to address the planning requirements and community concerns.  

The member asked what the state government can do to review this decision. In short, the government and I do 
not have that power any more than we do if a local government council or indeed the WA Planning Commission 
makes the decision or if SAT makes a determination. It is at arm’s length from the government. We establish the 
legislation and the processes and oversee that, but we cannot intervene with an independent and arm’s-length 
process. I am advised and support the view that due process has been followed in the assessment of this 
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application. Public consultation has been undertaken in accordance with the requirements of the City of Melville 
and the application has been subject to assessment based on the planning merits of the proposal.  

The member essentially asked what can be done for the future. It is possible for the City of Melville, as part of 
its next planning scheme review, to include suitable scheme provisions to ensure that the council’s desired 
interface between medium and low-density codes will occur. Should the City of Melville wish to remove these 
discretionary powers, it is within its control to do so as part of its next scheme review. If it is to change the 
planning scheme, that would have to be with Planning Commission support and, ultimately, my approval as 
Minister for Planning. The City of Melville is encouraged to look at that issue and perhaps make changes to its 
planning scheme to allow less discretion or to ensure a greater degree of consideration is given to the matters 
identified here.  

A range of conditions have been placed on the approval. In fact, I have a copy of the minutes of the 
developmental assessment panel. There are more than two pages of conditions. This extensive list of conditions 
is available on the Department of Planning website. The approval requires, in brief, that the implementation of 
some further modifications is put into effect, including increased landscaping on the southern boundary, 
additional landscaping within the car parking areas, the provision of public art or cash in lieu contribution, and 
the installation of additional privacy screening measures on the eastern elevation of the building. I note from the 
minutes that the decision on that was carried four to one, including one councillor of the City of Melville. My 
understanding is that that councillor, unfortunately, has been subject to quite a bit of pressure since this decision 
was made. I think the councillor is a woman, so I will say that she has fulfilled her role independently and I do 
not think she should be subject to such pressure.  
 


	DEVELOPMENT APPROVAL — 94 KITCHENER ROAD, ALFRED COVE
	Grievance


